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Dear Mr. Caton:

Spectrum Communications, L.C. (“SCLC™) hereby submits its comments in response to
the Commission’s Notice of Propossd Rulemaking and Order ("NPRM"), adopted December 15,
1995 in the captioned proceeding}

Imroduction. SCLC's pending 39 GHz applications articulate a detailed plan to establish a
communications framework with channel capacity to accommodate fully interactive distance
learning. The applications also make clear that the environment of users for the proposed services
exists already, in the form of luadreds of public schools, libraries and community colleges within
the various service arcas proposed in the applicstions -- in effect, a pre-existing network of
transmigsion paths and service points. Indeed, it is a distinguishing festure of SCLC's spectrum
needs analysis that the communications paths and required channel capacity are not unknown or
speculative.

The selection of the 39 GHz spectrum for this purpose was done in careful consultation
with the Commission's staff. The details of SCLC's plans were set forth in meetings held with
Commission personnel in two diflerent bureaus and with the Commissioners’ offices. All those
who were briefed about the project endorsed it. Vice-president Gore's Office reviewed and
enthusiastically applauded our clients’ plans in meetings we held with his top telecommunications
advisor.

For this reason, SCLC is understandably concerned that the Commission's recent actions
with respect to the 39 GHz spectrum could have a severely detrimental impact on SCLC's viability
and its ability to effectuate ultimately the program of development which the Commission had
earlier 50 enthusiastically endorsed. We are also concerned, more generally, that the FCC's
decision to suspend the processing of 39 GHz applications and to stop accepting amendments
designed to eliminate mutual exclusive conditions has skewed the developing 39 GHz
marketplace against incumbent 39 applicants. We strongly encourage the Commission to adopt
rules that treat incumbent 39 GHz licensees consistently with licensees who obtain spectrum at 37
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and 39 GHz through the suctions process. Undue regulatory interference with markets that
already have proven to have visbility, as evidenced by the variety of applications proposed in
pending and granted 39 GHz spplications, will only harm the public interest. Although the
NPRM focuses oa backhaul and backbone services for personal communications and commercial
mobile radio operations, other applications currently exist for this spectrum and the marketplace
will creste still further services. SCLC encourages the Commission to adopt rules that allow for
fiexibility and encourage technological growth. Regulations should be limited principally to those
needed to avoid harmful interference between licensees.

Build-out Requirements. The Commission has asked for comments on construction and
build-out requirements for incumbent 39 GHz licensees, NPRM at §105, tentatively proposing a
period of 18 months from the adoption of a Report and Order for a licensee to certify that it has
constructed a minimum average of four permancatly installed and operating links per 100 square
kilometers or approximately one link per 10 square miles of the licensed service area for each
licensed channel block. We do not see that a similar construction requirement was specified for
37 and 39 GHz licensees that receive their licenses by auction. The Coramission should clarify
that the build-out requirement will be consistent. Using the build-rate noted above, over
2,631,000 links would be required during the 18 month period. At the current cost of $10
thousand per link, the investment would be over $26 billion. Even assuming volume would bring
the cost down to one-fourth that amount, the investment requirement would still be in excess of
$6.5 billion. It would not be poassible to meet this kind of demand under current technical and
market conditions, nor to arrange financing of that degree within the available time frame.

For this reason, SCLC is opposed to the proposed build-out requirements. They would be
impoasible of fulfillment and they would not allow sufficient time for the marketplace to determine
the best uses for the spectrum or for equipment manufacturers to develop equipment to efficiently
respond to these needs. For a license holder with a rectangular market arca the size allowed
under the current rules, merely one channel block would require the construction of 1,036 links
to maintain a license. Thus, 2 more realistic and workabile altemative might be the Commission's
“substantial service” formula. See NPRM at 198,

Processing of Pending 39 GHz Applications. For the reasons detailed in the Petition for
Reconsideration and Emergency Request for Stay filed by Commco L.L.C., Plaincom, Inc. and
Sintra Capital Corporstion’s (“Commco Request”)!, we strongly urge the Commission to
continue processing 39 GHz applications. Processing should continuc on those applications

! On Jaguary 16, 1996, Comenco, along with other 39 OHz applicants, filed an Emergency Request for
Stay requesting that the Commission immediately It its interim freeze on the processing of mutually exclusive
applications, including smendments thereto, to establish new facilitics in the 39 OHz frequency band. The stay was
requested pending sction oo a related Petition for Recousideration filed by the same parties in connection with the
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which are not mutually exclusive as well as those for which mutually exclusivity can be resolved
through technical and other nsgotiated settlements within 90 days of the date of adoption of the
Report and Order in this proceeding. SCLC’s position regarding amendments aimed at resolving
mutual exclusivity is consistent with the Congress’ mandate for spectrum auctions. In the
Omnibus Budget and Reconciliation Act of 1993 Congress clearly expressed its intent that
applicants should be allowed to voluntarily resolve mutual exclusivity cases by retaining the
provisions of Section 309G)(6)XE) of the Telecommunications Act of 1934, as amended (the
“Act”). If the Commission were to inhibit voluntary conflict resolution efforts it would violate
this congressional mandate.

Channelization. SCLC urges the Commission to adopt a channelization plan and technical
rules which allow technical advances to maximize the efficient use of this spectrum and thus
accommodate an array of services, including point-to-multipoint. This flexibility will allow the
marketplace, driven by rapidly developing technical advances, to produce the most efficient and
varied use of the spectrum. SCLC supports a channel pattern separated by 700 MHZ, but which
will allow an applicant to apply for the spectrum in such a way that the channel pairs are
contiguous, as permitted under the current 39 GHz rules. Using present technical capabilities,
equipment costs can be cut in half for a high volume link for a college or university application.
The unmatched channels at 37 GHz should be left so that they can be utilized together. The
Commission suggests, and SCLC agrees, that when adjacent channels are aggregated, equipment
should be permitted to operate over the full channel block aggregation without restriction. See
NPRM at ] 115.

Substitutiblity of Spectrum. SCLC supports the position that the 37 and 39 GHz service is
not a discrete market. We urge the Commission to adopt rules which result in the greatest
flexibility for the use of this spectrum, including allowing the spectrum to be sugmented by other
substitutable spectrum. In addition, the Commission should permit 39 GHz paths to be used for
services to be implemented in frequency ranges above 40 GHz. -

Proposed Use of Auctions. SCLC agrees with the Commission's proposed award of
unapplied-for spectrum through the auction process for both the 37 and 39 GHz bands. See
NPRM at 1] 104. We suppart the use of the same auction procedures used in PCS, i.e.,
simultaneous multiple-round suctions. SCLC disagrees with the proposal regarding the
sequencing of 37 and 39 GHz license actions. NPRM at §] 104. We encourage the Commission
to auction all of the 37 GHz licenses first. The Commission should postpone 39 GHz auctions
until the it has completed the processing of pending 39 GHz applications.

Respectfully submitted,

Bruce R. Francis
Manager



